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1 MR . HO LT: Good morning . 

2 I cal l t hi s mee ting to order . 

3 I ' ve been designated by the EIB to act as t he 

4 Hearing Officer in this mat t er . 

5 Thi s hea~ing is being h e l d to conside r the 

6 proposed c hanges to t he New Mex i co State Imp l ementation 

7 P lan . The r ul e ma k i ng p etit i o n was filed by the 

8 Envi ronme n ta l De partment and docketed as EIB 1 6-03( R) 

9 Chairman Vo l kerding adopted a procedura l order 

10 providing t h at the Board ' s rul ema ki ng procedures set o ut 

1 1 in 2 0.1 .1 NMAC will b e used in this ma tter , although no 

1 2 p r oposed regula t ory change . We have Judge -- Judge 

1 3 Volkerding - - Chairman Vo l kerding has d ecided the 

14 p ro cess i s simil ar eno u g h to p r ovide a fa ir and 

15 impartial p roceeding . 

1 6 Purs u ant to t h ese p r ocedures , I will conduct 

17 t h e heari ng so as to p rov ide a reaso n able opportuni ty 

1 8 for all perso n s to be h eard witho u t making t h is hearing 

19 un rea sonab l y l engthy . 

2 0 The Rules of Civ il Procedure a n d t h e tec h nica l 

21 Rul es of Ev i dence will no t apply. I 'm a ll owed to make 

22 wh atever orders are n ecessary to preserve decorum. 

23 Al l tes timony wi ll be taken u n der oath , a n d 

24 a ll pe rso ns givi ng testimony will be subject to 

25 cross-examination by any other person in attendance on 
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1 the subject matter of their testimony and on matters 

2 affecting their credibility . I will limit 

3 cross - examination as n ecessa ry to avoid harassmen t , 

4 intimidation or repetition. 

5 This hearing is being recorded and transcribed 

6 by Cheryl Arreguin of Kathy Townsend Court Reporters, 

7 a n d you may obtain a copy of th e t ranscript directly 

8 from the court reporter . It wil l also eventually become 

9 a public record , viewable in the office of the Board 

10 administrator . 

11 If yo u have not sign ed i n , please do so , 

12 regardless of whether you wish to present testimony . 

13 If you have a phone or pager with you, please 

14 silence it now . 

15 Members of the Board , the petition is -- th e 

16 file contains the petition for hearing , the Department ' s 

17 notice of in te nt to present technical testimony and 

1 8 written s upport for NMED ' s AQB ' s approach . 

19 No other parties have filed motions. 

20 There will , of course , be an opportunity for 

2 1 comme n ts by membe rs of the public, and i f any members o f 

22 the public intend to commen t , please sign in on the 

23 register so the amount of time needed can be calculated 

24 and we can schedule our time accordingly . 

25 Mr. Atencio, Mr . Knight, please make your 
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1 appearances and in troduce your witness es . 

2 MR . ATENCIO : Thank you , Mr . Chair man , Hearing 

3 Officer Holt . 

4 Andrew Knight could not be here today . My 

5 name is Chris Atencio . I ' m here representing the New 

6 Mexi co Enviro nment Department Air Quality Bureau. With 

7 me are Mr . Robe rt Spi llers wit h t h e Bureau a nd Ms . Rita 

8 Bates . 

9 And would you like me to introduce our panel 

10 witnesses now or --

11 MR . HOLT: Yes . 

1 2 Befo r e you do , if I can remind yo u, \ve have 

13 somebody participat ing by phone , and we do not have a 

14 good system set up . Can you speak as loud as you 

15 reasonably can under the circumstances for the entire 

16 proceedings? 

17 MR . ATENCIO: Yes . I wi ll -- I will speak 

18 much more loudly . 

19 MR . HOLT : Thank you . 

20 MR . ATENCIO : And also here today , Ms . Renee 

2 1 Held , also with the Bureau , and -- just double-check --

22 if necessary , we also have Mr . Ralph Gruebel from the 

23 compliance and enforcement section of the Bureau , if 

24 ther e are any questions that you may have that he might 

25 be more able to answer . 
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2 

MR. HOLT : Do you have an opening statement? 

MR . ATENCIO : Yes . Thank you , Mr . Hearing 

3 Officer. 

4 Mr . Chairman , me mbers of t he Board , as I said , 

5 my name is Chris Atencio . I am assistant general 

6 counsel with New Mexico Environment Department . 

7 Th is matter comes be for e yo u today because of 

8 a SIP call i ssued by the EPA regarding aff irma tive 

9 d e fenses for startups , shutdowns , malfunctions and 

10 emergencies . The e ff ective provisions are located in 

11 20 . 2 . 7 of the NMAC . As alluded t o ear l ier in disc u ssing 

12 the procedural order , this proposal is a proposed SIP 

13 revision and not a change to the regulations themselves . 

14 You will hear t est imony from Mr. Spillers to 

15 that effect , as to the reasons supporting that - - the 

16 proposal today . And because of that , there are -- the 

17 notice requirements are as noted in the procedural order 

18 slig h tl y different t h an a normal rulemaking . 

19 As you ar e probably well aware , the Cl ean Air 

20 Act requires a public notice and a hearing opportunity. 

21 In this ci rcumstance, t hough, b ecause th is is a 

22 r ul e making , Lhe Department proposed and the procedural 

23 order noted that the publication in the New Mexico 

24 Register and the normal time frame for a rulemaking 

25 noti ce did not -- wer e not applicable in this situation. 
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1 So notice was handled on a normal open meeting l ight 

2 schedule . 

3 This morning the Department intends to call 

4 Mr . Spillers to provide technical testimony regarding 

5 the Department ' s proposal to remove the cited sections 

6 of the regulations from the New Mexico SIP whil e leaving 

7 them in p l ace as state-on l y re gulat i ons . Th e De partme n t 

8 intends to provide its other wi t nesses as technical 

9 witnesses available to answer any questions that you or 

10 members of the public may have . 

1 1 Wit h that , I have no -- that conclud es my 

12 opening statement. 

13 And if there ' s nothing else , may I ca l l 

14 Mr . Spillers to begin his testimony? 

15 MR . HOLT : Absolutely . 

16 If yo u' d have the wi tnesses sworn in , please . 

17 TH E RE PORTER : I 'll s wear in all the wi t nesses 

18 at the same time . 

19 

20 

21 

22 

23 

24 

2 5 
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1 ROBERT SPILLERS, RITA BATES, 

RENEE HELD and RALPH GRUEBEL 2 

3 having been first duly sworn or affirmed, were 

4 examined and testified as fo ll ows : 

5 DIRECT EXAM I NATION OF ROBERT SPILLERS 

6 BY MR . ATENCIO : 

7 Q. Ple as e s ta te your name for the record . 

8 A. Rob er t Spil ler s , S-P-I-L-L-E-R-S. 

9 Q. What is your e mpl oyment posit ion ? 

10 A. I am an environmental analyst in t he Control 

11 Strategies Sect ion of th e Air Quality Bureau . 

12 Q. Mr. Spillers , how long have you held this 

13 position? 

14 A. I ' ve been with Control Strategies Section 

15 since September of 2005, approximately 11 years . 

16 Q. And what is your educational background? 

17 A. I hold a bachelor of science degree in 

18 environmental science and ma na gement from New Mexico 

19 Highlands University. 

20 Q. Is what has b een marked as NMED Exhibit 4 a n 

21 accurate copy of your r esume? 

22 A. Yes . 

23 Q. What is the purpose of your testimony to d ay? 

11 

24 A. Hearing Officer Holt and members of t h e Board , 

25 I am here to reques t approval of the Ne w Mexico 
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1 Envir o nme n t Department ' s proposed revisions to t he State 

2 Impleme nta tion Plan , or SIP , regarding 20 . 2 . 7 NMAC, 

3 Excess Emi ssions . 

4 A copy of the r u le with t he proposed revisions 

5 is attached to the notice of intent as NME D Exhibit 5. 

6 Q. Did you prepare and prefile written techni cal 

7 testimony providing the backgro und and rat i ona l e for 

8 these proposed SI P rev i sions? 

9 A. Yes , in NMED Exhibit 6 . 

10 Q . Do you have any c h anges or correct i ons to tha t 

1 1 written t est imony that you would like to make? 

12 A . Yes . I n NMED Exhibit 6 on pag e 10, l i ne 1 6 

13 should read " Section 6 s ubs ection B. " 

14 Also on pag e 10 , a fourth bullet should be 

15 added under line 18 t o read "S ect i on 116 . " 

16 I n t he same exhibit on l i ne 1 3 , line - - on 

17 page 13 -- I ' m sorry - - on page 13 , line 8 , t he date 

18 should be Ju l y lOth , 2016 . 

19 And we rec e ived the original affidavit of 

20 p u blishing -- publication f rom the English language 

21 public notice from the Al buquerque Jo u r nal and provided 

22 cop i es of it to the Board ' s administrator for your 

23 not e books . 

24 MR. ATENCIO : Mr . Holt , members of the Board , 

25 I be l ieve we handed t hose to Pam , and she can pass those 
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out at this time . 

Q. With those changes , do you adopt your writte n 

testimo ny as your testimo ny und e r oa th here today? 

A. Yes . 

Q. I n general terms , p l ease describe the purpose 

of t h e propos ed SIP revi s i ons to 20 . 2 . 7 NMAC , Excess 

Emissions. 

A. The Department is here today to request th e 

Boar d ' s approva l of t he proposed SIP revisions regarding 

20 . 2 . 7 NMAC , Excess Emissions , which I ' ll refer to as 

Part 7. 

A ma rkup of the n o nregulato ry provisions to 

Part 7 can be found in NMED Exhibit 5. 

The SIP revisions entail the removal of 

certain SIP -- certain sections of Part 7 from the SIP , 

leaving those sections as state-only provisions . Thes e 

revisions are in response t o th e final action by the EPA 

published in t he Federal Regist e r June 12th, 20 1 5 , 

presented as NMED Exhibit 14. 

In t h e f i n al action , or S IP cal l, EPA issued a 

f inding that certa in SIP provisions for Ne w Me xi co as 

th e y p er t ai n to Part 7 were substantially inadequa te to 

me et the Clean Air Act requirements . Thi s S IP call was 

EPA's respo n se to a pe t ition filed by t h e Sierra Cl ub 

that concerned how provisions in the EPA- approved SIP 

KATHY TOWNSEND COURT RE PORTERS 
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1 for New Mex ico treats excess emissions during startup , 

2 shutdown , malfunction and/or maintenance events . I •l'li 11 

3 refer to these as SSMs . 

4 EPA also clarified its re i nterpretation of the 

5 Clean Air Act requirements with respect to treatment in 

6 SIPs of excess emissions that occur d u ring periods of 

7 SS M events . 

8 Th e final act i on became effective on Ma y 22nd , 

9 2 0 15 . The Cl ean Ai r Act requires the state to submit a 

1 0 co r rected S I P within 1 8 mon t hs of t h e effective date of 

1 1 

12 

13 

t h e SIP call . Th e state has unt il November 22nd , 2016 , 

to submit i t s corrected SIP revisions . 

In May of 20 1 3 , the Departmen t subm i tted 

14 comments strongly disagreeing with t he EPA ' s proposed 

15 fi ndings of substantia l i nadequacy . 

16 Th e Department ' s comments can be found i n NM ED 

17 Exhibit 1 1 . 

18 Th e Department ' s le tter re i terated during 

19 th e reiterating that d u ring the deve l opment of Part 7 

20 the Department worked close l y with EPA Region 6 and as a 

21 result Part 7 mirrored t h e 1 999 guidance . Along with 

22 the comment 1 et te r , the Depa r tment submit ted 

23 interpretive letter to E PA Region 6 that detailed how 

24 Part 7 conformed to th e 1999 policy and the Cl ean Air 

25 Act . 
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1 The interpretive l etter can be found i n NMED 

2 Exhibit 12 . 

3 In the final SIP call , the EPA granted the 

4 petitioner ' s objection to the three provisions of the 

5 New Mexico SIP that provide affirmative defenses for 

6 excess emissions that occur - - that occur during -- and 

7 yo u ca n fi nd th i s a g ain i n NMED Ex hibit 5 

8 ma l functions in Section 11 1 of Part 7 , s tar t up a nd 

9 shutdown in Section 112 of Part 7 , and emergenc i es in 

10 Section 113 of Part 7 . 

11 In the SIP call the EPA determined that these 

12 three provisions of the SIP were inadequate to meet the 

13 Clean Air Act . 

14 The EPA also addressed a 2014 court decision 

15 finding that the EPA exceeded their statutory authority 

16 with respect to monetary penalties for private civil 

17 suits by a llowing affirmative defenses in an EPA rule 

18 regarding Port l and cement plants . 

1 9 The court ' s decis i on can be found in NME D 

20 Exhibit 13 . 

21 The EPA believed that the reasoning in the 

22 court case indicates that the states have no authority 

23 in SIP provisions to alter the jurisdiction of federal 

24 cour ts to assess penalties for violations of the Clean 

25 Air net requi rements t hrough affirmative defense 

KATHY TOWNSEND COURT REPORTERS 
110 Twelfth Street, Northwest , Albuquerque , New Mexico 87102 

{505) 243-5018 - Fax (505) 2 43- 3606 



1 6 

provisions . 1 

2 Q. Mr . Spillers , could you p l ease provide a b r i ef 

3 definition of affirmat i ve defenses? 

4 A. An affirmative defense allows a facility to 

5 claim a defense from civi l pena l ties for excess 

6 emissions of air pollutants . Th e Air Quality Bureau 

7 reviews information prov i ded by the facility to 

8 determine i f the excess emiss i on meets the criteria 

9 outli n ed in Part 7 . 

10 If so , the Bureau may a p prove affirmative 

11 d efense - - affi rmat i ve defense and will not assess a 

12 pena l ty , though excess emissions remain a violation tha t 

13 must be corrected . T here are no automatic affirmative 

14 defense approvals . 

15 Q. In genera l terms , what are t he proposed 

1 6 revisions to Part 7? 

1 7 A. As previously mentioned , t h e EPA granted the 

1 8 S i erra Club ' s petition with respect to Sections 1 11 , 1 12 

19 and 113 of Part 7 . To be federa l ly approvable , t he r ul e 

20 must not preclude the fede ra l courts from determining 

21 whether a vio la t ion has occurred or i mposing penalties . 

22 The SSM SIP call al l ows the state b roa d 

23 discretion concerning how the state can revise its SIP . 

24 After a rev i ew of comments received , evaluating i nput 

25 received at public meet ings and discussion with EPA 

KATHY TOWNSEND COURT REPORTERS 
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1 Region 6 , it was determined that removing Sections 111 , 

2 112 and 113 from the SIP would adequately address the 

3 SIP c all and co ntinue to meet t he r egula to ry need s of 

4 the s ta te wi th respect to ex cess emiss ions . 

5 Along with Sections 111 , 112 and 113 , the 

6 foll o wing will also b e removed from the SI P as they also 

7 deal with affirmative defense . 

8 And the se can be fou nd in NM ED Exhibit 5 , 

9 also . 

10 Secti on 6 , subsect i on B; Section 110 , 

11 subsection B, para graph 15 ; Section 115 ; and 

12 Section 116 . 

13 Remov ing all these sections from the SI P but 

14 reta i ning th e m as state-only pro visions will al low the 

15 state to ma i n ta in t he necessary enforcement a utho r ity 

16 over the permitted facilities without impeding civil or 

17 federal act i ons for vi o lat ions as sociated wi th SSMs . 

18 There will b e no cha nges t o th e enforcemen t of Pa rt 7 o n 

19 the state le ve l. 

20 

21 

22 

The draft SIP revisions were sent to EPA fo r 

review and comment . On May 25th , 2016 -- v.Jhich yo u can 

find i n NMED Exhibit 1 5 EPA Re g ion 6 approve d t he 

23 draft revisions to Part 7 , stating " As proposed , we 

24 co n tinue to believe that an approach of retaining 

25 affirmative defe n se - related provisions of th e Excess 

KATHY TOWNSEND COURT REPORTERS 
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1 Emissions Rule as a matter of state law, outside of the 

2 SIP { ' State- only ' ) , would be consistent with Clean Air 

3 Act requirements , and consistent with the EPA ' s guidance 

4 i n t h e Startup , Shutdown , and tvla l function Po li cy ." 

5 I n cluded in the EPA's letter were two s p ecific 

6 comme n ts . 

7 The first comment was tha t the Depa r tment 

8 should include in the SIP submitta l letter a request for 

9 E PA ' s r eview and approva l for the removal of the 

10 prev i ously ment ioned sections of Part 7 fro m the S IP as 

11 req u ired by the SIP ca ll. 

12 The Department wil l include a statement to 

13 th i s effect in t h e S IP submittal lett er to EPA Regi o n 6 . 

14 A second comment was t h at , s i nce the 

1 5 Depart ment is propos i ng to remove the previously 

16 ment i oned provis i ons fro m the SIP, the Department will 

17 be re quired by the Clean Ai r Act to provide a 110 {1 ) 

18 non i nterference demonstra t ion. 

1 9 Th e Department will provide a demonstration 

20 that the revised S IP does not interfere with attainment 

2 1 and maintenance of the standards . The demonstration 

22 wi ll re l y on th e fact that we believe the rev isions in 

23 this particu lar action wou l d strengthen the New Mexico 

24 SIP by removing t h e substantia lly inadequate provis ions 

25 from t h e SIP . 
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1 Q . What happens if the Board does not adopt the 

2 proposed revisions? 

3 A. Should the Board c hoo se not to adopt the 

4 proposed revisio n s and the state fails to submit its 

5 corrective SIP revisions by September -- by the 

6 November 22nd , 2016, deadline , then the EPA could issue 

7 a finding of fa i lure and impose a Federal Implementation 

8 Plan within 24 months after the November deadli n e . 

9 Such a federal plan would likely completely 

10 remove affirmative defense in New Mexico . In addition, 

11 if the state fails to make t he requi red SI P rev i sions or 

12 EPA disapproves the state plan , then either event can 

13 trigger a mandatory 18-month or 24 - month sanctions clock 

1 4 under th e Cl ean Air Act Section 179 . 

15 Q. What public notification was give n for these 

16 proposed revisions? 

17 A. Prior to drafting revisions to Part 7, the 

18 Department held three public information mee tings in 

19 Roswell , Farmington and Santa Fe. Once the Department 

20 drafted and distributed the draft revisions to Part 7, 

2 1 there were three more pub l ic comment meetings held in 

22 the same locations' . 

23 The Department published the proposed SIP 

24 revision hearing notice in English and in Spanish in the 

25 Albuquerque Journ a l on July lOth, 2016 . 
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1 Proof of p u b lishing is included in NM ED 

2 Exhibit 16. 

3 Q. I n closing , do you h ave anyt h ing else t o add? 

4 A. It was never the intent of Part 7 to p reclude 

5 an enforcemen t ac t ion b y the federal government or a 

6 c i tize n s u it pursuant t o t h e fede r al Clean Air Act , as 

7 clearly stated i n 20 . 2 . 7 .115 NM AC , found in NME D 

8 Ex hibi t 5 . 

9 The excess emiss i ons rule esse n tial l y affects 

10 al l regula t ed sou rces i n t h e p ublic wit h i n t h e sta te . 

11 Re movi ng t hese sections from the SIP wil l a l low t h e 

12 sta t e to ma i ntain enforcement over p ermit t ed faci l ities 

1 3 while not imped i ng c i v il or federal act i ons for 

14 vio la tions associated with SSMs . T here wil l not be any 

1 5 r egulatory change associated with t h e S I P revisions . 

16 Q. Wi ll this proposed SIP rev i sion satisfy New 

17 Mexico State Stat u te 74-2 - 5 , pertaining to the duties 

18 and powers of this Board? 

19 A. Yes . I n accordance wi t h tha t sec ti on , th e 

20 proposed SIP revis i on will not -- will result in no 

21 i ncreases in e mis sions of air pollutants whic h would 

22 interfere vvith h ea l th , welfare , v i sibil i t y or property , 

23 no i ncrease in regulatory burden o n faci l ities or harm 

24 to the public interest , a nd no increase in economic 

25 hardship . The proposa l will have no effect on small 
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1 businesses . 

2 Q. Has t h e Department drafted a proposed 

3 statement of reasons? 

4 A. Yes . The proposed statement of reasons is 

5 marked as NMED Exhibit 17. 

6 Q. Mr . Spillers, would you like to make any 

7 closing remarks? 

8 A. The Dep a rtme nt respectfu lly requests that the 

9 Board approve the proposed SIP revisions regarding Part 

10 7 . 

11 Thank you . 

12 MR . ATENCIO : Mr . He aring Off i cer and me mbers 

1 3 of the Board , that concludes t he direct questions I have 

14 for Mr . Spillers . 

15 At this time I'd like to offer Mr . Sp illers 

16 and the rest of the Department ' s witnesses to answer any 

17 questions that you may have . 

18 MR. HOLT : Would you l ike to have the exhibits 

19 you t endered h ere admitted into evidence? 

20 MR. ATENCIO : Yes . Th ank you for t he 

21 reminde r. 

22 Yes . I ' d move NMED Exhib i ts 1 through 17 into 

23 the record . 

2 4 

25 

MR. HOLT : They will be admitted . 

(Exhibi ts NMED 1 through 17 admi tted in to 
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1 

2 

evidence . ) 

EXAM I NATION 

3 BY TH E BOARD : 

4 

5 

6 

7 

8 

9 

witness , 

10 question . 

11 

1 2 

MR. HOLT : Mr. Timm , can you hear me? 

MR. T IMM : Yes . 

MR. HOLT : Do you have any questions of this 

sir? 

MR. TIJVIJVI: This i s Chr i stopher Timm. 

Not really , though -- I guess , jus t one 

Should the -- (inaudible ). 

THE REPORTER: Mr. Timm , you ' re going to have 

13 to repeat , p lease , a nd slower and louder . 

1 4 t.tJR . T itvlfvl : Yes , ma ' am. 

15 I sa i d should it not be approved , d o t h e 

16 federal -- do the EPA ta ke over all or pa rt of t h e 

17 state ' s implementat i o n plan? That was t h e question . 

18 Di d you get that this time? 

19 THE REPO RTER : Yes . Thank yo u. 

22 

20 MR . SPILLERS : The EPA wil l only take over t h e 

21 associated sections -- t h e sections associated with this 

22 SIP cal l, which wou ld be anything associated with 

23 affirmative defense provisions of t h e SIP as found in 

24 Pa rt 7 . 

25 Is that what -- the answer you ' re looking for? 
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1 

2 

3 

4 

I couldn ' t totally understand you . 

MR . TIMM : I ' m sorry . I missed that . 

Was that a question to me? 

MR . SPILLERS : I was just making sure I 

5 answered your question correctly . 

6 If the -- if the federal government - - if the 

7 EPA issues a Federal Imp l e me n tatio n P l an , it will o n ly 

23 

8 be associated with the provisions found in the SIP call , 

9 Sections 111 and 112 and 113 , that have to do with 

10 affirmative defense , not the entire State Implementation 

11 P l an . 

12 MR . TIMM : Thank you very much . That answered 

13 my question. 

14 MR . HOLT : Can I fairly summarize your answer 

15 by saying i f we don't do it , the feds are going to do it 

16 for us? 

17 MR . SPILLERS : Pretty much . 

18 MR . HOLT : Mr . Morrow? 

19 MR . MORROW : I guess we have no choice . 

20 MR. HOLT: Do you have any questions of the 

2 1 witn es s? 

22 Point taken . 

23 

24 

25 

MR . MORROW : No, I have no questions. 

tv1R. HOLT : Chairman Volkerding. 

MR . VOLKERDING : I have a couple . I h ave 
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1 maybe -- yeah . I ' ve got a coup l e . 

2 Exhibit 6 , page 9 , paragraph VII ( verba t i m) . 

3 And this is j ust t o k i nd of ferr et o u t a little b i t of 

4 detail. 

5 MR . SPI LLERS : Which line is that? 

6 I 'm sorry . 

7 MR . VOLKERD I NG : Oh . We ll , it ' s t h e whole 

8 paragraph of Re gu l atory Alternatives. 

9 

10 

MR . SP I LLERS : Yeah . 

MR . VO LKERDING : Basically fo ur a l t ernat i ves 

1 1 a re l aid o u t , and then i t says -- then b asi ca ll y what 

12 we ' re h ere t o d o is approve a pp roac h number two, if I 

13 if I read t ha t c orrec t . 

14 But t h ere was n ' t a whole l ot o f discussion as 

15 to why n ecessarily t ha t was chosen versus t h e ot h er 

16 th r e e , and s inc e t hey were l aid o u t there , I was j ust 

17 k ind of wa nting for t h e record a li tt le b i t of 

18 d i sc u ssion as t o wh y the other ones weren' t . 

MS. BAT ES : I can answe r tha t . 19 

20 MR . VOL f<ER DING : Okay . 

21 MS . BATES : Ch a i r ma n Volk e rding , me mber s of 

22 the Board , Hearing Off i cer Holt , we evaluated all of 

23 these sections . 

24 

24 Under t h e f irst approach , we co u ld repeal Part 

25 7 i n its entiret y and elimina te -- elimi na t e the 
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1 aff i rma t ive defenses . I -- that al t er n ative di d no t 

2 appeal to us , for one thing because we think affirmative 

3 defenses do provide something that we can use and that 

4 sources in the state can use in order to give us a 

5 reason for what happened and let us take that into 

6 considerat i o n. 

7 The o t he r - - t h e s eco n d a p proac h i s that t h e 

8 Dep a rt ment could remove those section s but retain them 

9 as state-only , and that ' s the approach that we took . 

10 The third approach was that we would replace 

11 all references to affirmative defenses with provisions 

1 2 t h a t provide a n enforcement discretion approach . 

1 3 seve ral sta t es are g oing that r o ute , a nd t h e y ' r e rea l ly 

14 having a lot of back and forth with EPA and a lot of 

15 internal discussion and a lot of heartburn over how that 

16 would actually be worded and how that would work . 

17 And it - - it ' s a very complex way to do it , 

18 and it esse n tia l l y a ccomplishes wha t we ' re accomplishing 

19 here today i n a muc h simpler way . 

20 And the fourth approach , developing 

21 alternative emission limitations , that is something that 

22 EPA does routinely on different kinds of rules , like 

23 Maximum Ach ievabl e Control Technology rules , New So urce 

24 Performance Standards and t h e like . 

25 I think if we tr y to do something like that , 
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1 i t wou l d be kind of difficult to do to deve l op that for 

2 all t h e d if f erent kinds of so u rces that exist in t h e 

3 sta te , and there a r e a 1 ready a n umber o f t hose in p 1 a c e , 

4 and I ' m not sure how we could do that wi t hout tripping 

5 up over some of t he other requirements that a lready 

6 exist. 

7 MR . VO LKERD I NG : Th an k you . That -- perfect. 

8 Apprec i ate t ha t . 

9 

10 q uest ion. 

So proba bly may be shou l dn ' t even ask this 

How confide n t is the Department t hat the EPA 

11 wi ll approve the request , if -- if t he Board a pproves 

12 the Department ' s pet i tion and t he n the Depar tmen t 

1 3 submits that to EPA Region 6 , I mean , how confiden t is 

14 it t ha t Re g i on 6 will ac t ually go ahead a nd a pprove t his 

15 approach? 

16 MR . SPILLERS : We ll , we ' ve sent i t i n for 

17 their review and comment , and they did approve it , and 

18 i t do es fo l l ow along with th e start - - with the 

19 provisions o u t l ined i n the SIP ca l l . So we be li eve t hat 

2 0 there sho u l dn ' t be a n y reason that t h ey would no t 

21 app ro ve it . 

22 MR . VO LKERDIN G : Okay . 

23 Exhibi t 16 - - and this is again jus t ki n d of 

2 4 for detail for the record . In that there were a couple 

25 sign-in sheets that did not hav e location or dates . 
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1 Do you happen to know off the top of your 

2 heads which -- I can guess . I just didn ' t want to do 

3 tha t . 

4 So like the fi rs t one , I 'm assumi ng that was 

5 in Santa Fe . 

6 MR . SPILLERS : Oh . Yeah . 

7 MR. VOLKERDING : Do you happen to know if that 

8 was 2015? 2016? 

9 MR . SPILLERS : This was in 2015, approximately 

10 September, I believe . 

11 MR. VOLKE RD ING : Okay . 

12 And then a couple pages further there ' s one on 

13 just a piece of paper, and I am assuming that is in 

14 Farmington? 

15 MR. SPILLERS : Yes . 

16 MR. VOLKERDING : And then ag ain 2015 or 2016? 

17 Do you happen to know? 

18 MR . SPILLERS : Off h and I really don ' t know --

19 MR . VOLKERDING : Okay . 

20 MR . SPILLERS : -- which if you give me a 

21 second , I mi ght be able to figure it out for you . 

22 

23 

2 4 

25 

2015 . 

MR . VOLKERDING : Okay . 

And my last one is in Exhibit 17, the 

statement of reasons, page 5 , paragraph 25 . And in your 
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1 ora l you kind of touc hed on some of this . I was just 

2 hoping to get a little bit more specificity . 

3 It says - - you know , the line in t h e exhibit 

4 says t he revisions satisfy the statutory requirements of 

5 the Air Quality Control Act , Section 74-2-5 (E) . 

6 And basica ll y that l ists three t hi ngs that t he 

7 Boa rd' s supposed to consi~er when making decisions , and 

8 I was just hop i ng to get a li ttle b i t more clarity on 

9 t he three points as to how this meets that . 

10 So t h e first one would be c haract er and degree 

1 1 of in jury to h e al t h and welfare for the S t a t e of New 

12 Mexico . 

1 3 I guess , how h ow doe s that meet t hat 

14 requirement if we were to approve this? 

1 5 ~1 R . SPILLERS : Bas i cal l y t here will be no 

16 cha n ge in t he way the e n forcement of Part 7 will be 

17 

18 

1 9 

conducted. Ther e ' s not h ing real l y changing in it . 

MR. VOLKERDI NG : Okay . 

MR . SPILLERS : The only d i fference is that it 

20 will be state-enfor ceable-on l y versus federal ly 

21 en f orceable . 

22 MR . VO LI<ERDING: Okay . 

23 And then the next one is public interest and 

24 social and economic valu e to t he state . 

25 MR. SPILLERS : My answer wo ul d have to 
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1 probably be the same thi ng, is that this rule has 

2 already been approved , and we ' ve been using this rule 

3 for several years now. The repeal was in 2008 , revise 

4 a n d repeal , and it continues to meet the same 

5 

6 

requirements . There will be no change . 

MR . VOLKERDING : Last one should be easy , 

7 technical practicab i lity of i mpleme nting this . 

8 MR. S PILLERS : There will be no change in the 

9 enforcement of Part 7 whatsoever . 

10 MR . VOLKERDING : All right . I just kind of 

11 wanted to just g o through tha t since that 's our --

29 

12 that ' s something that we have to address or at least say 

13 that we ' ve considered when we make decisions . 

So that is all I have. 

MR . HOLT : I h av e a couple q u estions . 

I want to follow up on something that Chairman 

14 

15 

16 

17 Volkerding started on . Exhibit 6 , page 9 lists the four 

18 option s t ha t we h a ve , a n d I wan t t o confirm that what is 

19 being proposed here is the second option , which reads 

20 " Und e r another approach, the Department could remove 

21 Sections 111 , 112, and 11 3 in their e ntirety from the 

22 SIP but retain them as state - only requirements "; is that 

23 correct? 

24 

25 

MR. SPILLERS : Yes . 

MR. HOL T : How and where are we retaining 
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1 them? 

2 MR . SPILLERS: It ' s --basically it ' s still a 

3 state rule. We ' re not changing any regulatory 

4 requirements in Part 7. So it's still going to be in 

5 20 . 2 .7 NMAC , Excess Emi ssions. It's just that we ' re 

6 taking t hose particular sections-- 20 . 2 . 7 --Part 7 is 

7 pa rt of t he SIP -- was adopted as part of t he original 

8 SI!? i n New Mex i co -- of New Mexico. 

9 And we ' re only ta ki n g those certain portions 

10 out that have to dea l wi th parts -- with affirmat i ve 

11 defense out of the SIP and retaining them as state-onl y 

12 r ules . 

13 MR . HOLT : But when yo u say you reta i n them as 

14 state-only rules , if we approve t his, we ' re removing 

15 111 , 1 1 2 and 113 , aren ' t we? 

1 6 MS. BP..TES : No. Hear ing Officer Ho lt , this is 

17 confusing . 

1 8 They will only be not federally enforceable . 

19 They wi l l sti ll remain in the ru l e . They are not 

20 recommended to be removed or repealed from t he rule . 

21 This is not a rule repea l. It is only a removal from 

22 the SIP. It ' s a revision to the State Implementation 

23 l?lan. 

2 4 So the rule will st ill look the same . ~le are 

25 going to add the bracketed mater ial at the bottom of 
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1 each of those sections so that anyone who is reading 

2 this rule will know that that is - - those sections are 

3 not part of New Mex i co ' s federally enforcea b le State 

4 I mplementation Plan , but they sti l l wil l remai n in the 

5 rule . 

6 There is no ru l e revision here , no repeal of 

7 those s ec ti o n s . It wil l - - t hose sec ti o n s wil l only be 

8 not enforceable federal l y . 

9 Now , we ' ve got some other rules that have 

10 sections in them that are not federally enforcea ble and 

11 n ot pa r t of the SIP but t h at are o therwise S IP ru les . 

12 For example , we ' ve got a section in 20 . 2 . 7 . 2 NMAC , 

13 Construction Permits , about air toxics that are not 

1 4 f ederally e n forceable , t h ey ' re not par t of t h e SI P . 

15 So t h is is not an unusual t h ing for us to do . 

16 It ' s just they will - - they will continue to exist as a 

17 state rule , we will continue to enforce as we have been 

18 enforc i ng , and t here will be no change to t he r u le 

19 language ; however , EPA wi ll not consider that to be part 

20 of New Mexico ' s f e derally e nforc eable Sta te 

21 I mplementation Plan . 

22 

23 

24 

MR . HOLT : 

MS . BATES : 

MR . HOLT : 

I ' m with you . 

Okay . 

So th e Clean Air Act contains 

25 prov i sion s in the re ab o ut t hing s th e courts a re to look 
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1 at in determining whether to issue a civil penalty which 

2 doesn ' t include affirmative defenses but does include 

3 other things as justice dictates . 

4 What ' s the state authority for having a state 

5 regulation on this other than the SIP itself? 

6 MS . BATES : We ' ve got a number of state rules 

7 that are not part of the State Implementation Plan , and 

8 so I guess our authority is really under the Air Quality 

9 Control Act to have those rules and plans . They don ' t 

10 necessari ly have to be federally required rules and 

11 plans . 

12 For example, we ' ve got some language in our 

13 state statute , the Air Quality Control Act , about ozone 

14 plans for areas that are within 95 percent of the 

15 standard . Those are not federal requirements . 

16 So there are a number of t hings tha t ar e 

17 allowed by state statute that are not required by the 

18 Clean Air Act . And this would be kind of going along 

19 that same path of allowing, you know , state ru l es . 

20 New Mexico is not the same as everywhere else . 

21 No state is . A lot of states have rules that are 

22 state - only rules, not federal rules , and probably 

23 California is probably most nolorious for that , because 

24 their rules are a lot more slringent than a lot of the 

25 federal rules . 
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2 

3 
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Thi s is not a stringency i ss u e . I do n ' t se e 

that as this be i ng that . EPA has no problem with us 

maintaining this as a state- only requirement . And it 

4 just allows us another opportunity for evaluating these . 

5 I want to again direct your attention to 

6 Section 115 in th e rule , because t ha t does not preclude 

7 any cou r t action . I t 's been i n t her e since the 

8 beginning of t h is r ul e . Thi s is not new languag e . 

9 That 's why we strongly we strongly rejected 

10 EPA ' s SIP c all or proposal on this , because we said no , 

11 we ' ve never ever -- we ' ve got this already in our rule , 

1 2 we ' ve never sa id that t h is could preclude a federal or 

1 3 civil action , and in fact , our rule specificall y says 

14 that it will no t. 

15 So I hope that answers your question . 

16 MR . HOLT : To at least some large measure , 

17 this started when t h e court in the NRDC case - - and 

18 p er h aps I really need to address this to t he lawyer 

19 so -- we s p eak a s i milar la n guage here . 

20 The question was one of Chevron deference , and 

21 the court rejected this bill within Chevron deference 

22 with regard to regulations . 

23 Are we going t o have the same problem in some 

24 court , cha ll enging this reg ul ation with regard to the 

25 state stal ut e? Is i t within our authority under state 
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1 law to adopt this regulation , since we ' re , obvio usly , 

2 not adopting it unde r the Clean Air Act? 

3 

4 

MR. ATENCIO : Mr . Hearing Of ficer , members of 

the Board , there should be no issue with that. The --

5 whil e the decis io n did include discussion on Chevron 

6 deference , much of it was in relation to what the court 

7 perceived as encroachment by the EPA on the court ' s 

8 jurisdiction in particular to no civil -- excuse me 

9 third-party civi l suits and the court ' s autho r i ty to 

10 decide pe n a l t ie s in t h at case . 

There -- there shou ld not be an issue u nder 

34 

11 

12 state statute . And any of those - - any of those actions 

13 under t h e Clean Air Act should also be brought , I 

14 believe , in federa l court , not - - not state co u rt , if 

15 somebody chose to bring a suit under t hose Clean Air Act 

1 6 provisions . 

1 7 This -- and I would maybe point your attention 

1 8 to paragraph 24 of Ex hibit 17 , propos e d statement of 

19 reasons . In discussions with the EPA Region 6 in 

20 wheth er t his would be an approvable approach , this 

2 1 particular language was re q u ested by Region 6 counsel as 

22 c l ar ifying and making it explicit and drawing t h e lines 

23 of jurisdict ion in t his matter, in particular to address 

24 the NRDC decision. 

25 MR. HOLT: You are conv i nced t h at Section 7 
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1 can sta nd as a regulation of this body as o pposed to 

2 merely a S IP of this -- adopted pursuant to t h e Clean 

3 Air Act? 

MR. ATENCIO : 4 

5 members of the Board . 

Yes , Mr . Hearing Officer , 

In effect , this -- in keeping it 

6 as a regulatio n and not part of the SIP , what the Board 

7 would be doing is ha ving a reg ul at ion a p plicable to t he 

B New Mexico Environment Department Air Quality Bureau , 

9 and that is the extent of how far we go . And yes , we 

10 believe it would stand . 

35 

11 MS. BATES : I would like to clarify that we ' re 

12 not removing a ll of Pa rt 7 from the SI P, on l y those 

13 sections t hat we ' ve men t ioned. 

14 

15 

16 

1 7 

1 8 

MR . HOLT : I under sta nd. Tha nk you . 

All right . I have no other questions. 

Anyone on the Board have other questions? 

Does anyone in the public have any questions? 

Mr . Atencio, i s t h ere any th i ng further from 

1 9 the Department? 

20 MR . ATENCIO : If I might just make a brief 

21 c l osing statement . 

2 2 

23 

MR . HOLT : Please . 

MR. ATENCIO : Mr. He aring Officer , members of 

24 the Board, t hank you for your time today and to listen 

25 t o th e te s timo ny lhe Departme nt h a s provided . 
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1 The Department believes that the proposal to 

2 keep t h ese affirmative defense provisions as a 

3 state-on l y rule is in the best interest of the state and 

4 the program . This proposal as discussed is one of the 

5 allowable options the EPA listed in its SIP call, and 

6 this proposal has a p re liminary support of EPA Region 6 . 

7 The Department respectfully requests the Board 

8 approve this proposal and direct the Department to 

9 submi t it for approval to EPA . 

10 Than k you . 

1 1 

12 

MR . HOLT : Tha n k you. 

Anything further to include in the record, 

13 Mr . Chairman? 

14 MR. VOLKERDING : No , other t han if there ' s an y 

15 other public comment . 

16 MR . HOLT: Any other public comment on this 

1 7 matter? 

18 Yes, sir . If you could come forward , iden t ify 

19 yourse l f and speak your mind . 

20 MIKE BOWEN 

21 having been first du l y sworn or affirmed , was 

22 examined and testified as follows: 

23 DIRECT TESTIMON Y 

24 THE REPORTER : Wou l d you state and spe ll your 

25 name f or me . 
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1 MR . BOWEN : My name is Mike Bowe n , B-0-W -E-N. 

2 I am the exec u ti ve d irector of t he Ne w Mexico 

3 Min ing Association . 

4 And I just wanted to let the Board know , 

5 Mr . Cha i rman , that the Minin g Association supports 

6 NMED ' s pro pos e d changes to th i s SIP- - or State 

7 Imp leme n tat i on Pl an . 

8 We feel that we had t he ru l e -- or the 

9 proposed changes re v iewed by o ur e nvironme nt committee 

10 chairman and ou r environment committee , and we feel the 

11 cha nges preserve t he affirmative defenses that h ave been 

12 in pl ace fo r ma ny years fo r purposes of sta t e law. 

1 3 We -- the affirmati v e de fe ns es ar e v er y important to o ur 

14 members of the mining indust ry wh o strive to c omp l y with 

15 air quality laws , regulations and permits . 

16 The changes -- we feel the changes adopt an 

17 approach t ha t i s accept able to EPA , and t his will avoid 

18 p ot en t ia l action by EPA that coul d h av e unpred icta bl e 

19 consequences f or o u r i ndu st ry . 

20 So fo r t h ose reas ons we support the proposed 

21 changes . 

22 

23 

24 

25 Mr . Bowen? 

MR . HOLT : Thank you . 

Does any member of the Board h ave questions? 

Anyone f rom the public ha v e questions for 

KATHY TOWNSEND COURT REPORTERS 
110 Twelfth Street , Northwest , Albuquerque , New Me xico 87102 

( 505) 243-50 18 - Fax (505 ) 24 3-36 06 



1 

2 

3 

4 

5 

6 

7 

8 

9 

Thank yo u very much . 

MR . BOWEN : Thank you . 

MR. HOLT : Appreciate i t . 

Is t h ere anything furt h er fro m anyone? 

This hearing is c l osed . 

Mr . Chair , I return it to yo u. 

MR . VO LKERDING : Th ank you . 

Do we want to de l iberate? 

Mr . Timm , we ' l l star t with yo u. As you ' re 

10 comi n g closer to u s , it may be getting weird . 

11 Making weird noises . Sorry . I didn ' t finish 

1 2 that sentence , did I ? 

13 So , Mr . Ti mm, do you have any - - any comment 

1 4 you ' d l i ke to make? 

15 Are you st ill there? 

16 tiJR . TIMM : I 'm sorry . Re pea t th e q uest i on . 

17 wason mute . 

1 8 MR . VOLKERDING : Oh . I was just wondering if 
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I 

19 yo u had any comments t hat you ' d l i ke to make i n terms of 

20 delibe r a t ing on th i s . 

2 1 MR . T IMM : The only comment is I think - - I 

22 appreciate that we had a very t horough briefing about 

23 t h is . I appreciate the support being offe red by the - -

24 y o u kno w, by the member at the publ ic hearing that we 

25 sho u ld pursue . 
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3 

4 

Th a nk you . 

MR . VOLKERDING : Okay . 

Any other comments , any other 

MR . MORROW : I appreciate the s tatement f r om 

5 Mr . Bowen and the other letters that were sent in from 

6 the -- that we got fr om th e public . If they have no 

7 proble m, I h ave no prob le m. 

8 

9 

MR . VOLKERDING : 

MR . HOLT : Yeah . 

Mr . Holt? 

I suppor t the ED ' s propos al 

1 0 here, h ave no problem removing fr om the S IP the 

1 1 i talici zed lang uage and adding in th e annotatio ns to 

39 

12 make clear th e italicized language has been removed fr o m 

13 the SIP, it remains part of th e state regulation . 

14 MR . VOLKERD ING : Okay. 

15 And I -- I support th e Dep a rtme nt ' s proposal . 

16 I -- I agree with the Depa rtment ' s exh ibits that I -- I 

17 somewhat - - and that was kind of th e purpose of my 

18 q u e s tion about wh e ther Reg io n 6 will app ro ve t hi s , is 

19 j us t that I somewha t fee l that t his was not necessarily 

20 necessary , that the regulation as 1,.1ritten was fairly 

2 1 clear , it d i d not preempt fe de ra l or private pa r ties . 

22 Bu t I -- I do t h in k t hat it -- i t s hould 

23 address the EPA ' s concerns , and I think the Department 

2 4 has done an outst anding job in laying out the case 

25 for -- for t h ei r re quest . 
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1 So is t h ere a -- is t h e r e a motion ? 

2 MR . HOLT : I will move to approve the request 

3 of the ED to remove t h e ita l icized language ref l ec te d in 

4 Exhibi t -- New Mex i c o Env i ronmental De par t me n t ' s 

5 Exh i bi t 5 from th e S IP, to retain it as part o f the 

6 regu l ation and to add t he u nder l ying l a n guage as 

7 anno t ations to mak e cl e ar the intent t o remove it fro m 

8 t h e S I P , to leave it in the regulat i ons . 

9 MR . MORROW : Oka y. I ' ll second that . 

10 MR . VOLKERDING : Al l r i ght . I t is moved and 

11 second . 

12 Any other -- a n y othe r Bo ar d comment? 

13 I f not , all i n f a vor . 

14 

15 

16 

17 

18 

19 

2 0 

2 1 

MR . HOLT : Aye . _ 

MR . MO RROW : Ay e . 

MR . VOLKERDING : Ay e . 

MR . TIMM : T his is Ch r istopher T i mm . 

Ay e . 

~-1R . VO LKERD I NG : Okay . Unanimous l y approved . 

So t he petition is approved . Tha nk yo u. 

On Exhibit 17 , I - - although it was en t ered 

22 i n t o t h e record , the Board ma y wa n t to cons i der its o wn 

23 orde r for statement of reasons and just f lu s h out a fe w 

24 addit i onal de tails , primarily focusing - - at leas t my 

25 i ssues primaril y focusing on t h e Ai r Quality Control Act 
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and the three paragraphs that I di scussed during oral . 

And then , Member Holt , did you hav e a ny thi ng 

else that you had a question on? 

MR . HO LT : Yeah . There ' s a few minor matters 

in the statement of reasons that I would like to suggest 

some changes to . I don ' t know that we need to debate 

them . I would b e happy to take responsib il ity fo r 

preparing a revised version of this and circulating it . 

MR. VOLKERDING: That would --

MR. HOLT : If it meets the Chairman ' s 

approval , he could sign it . 

MR. VOLKER DING : That works for me if that 

works for the rest of the Board . 

MR. HOLT : If the Environmental Department 

gave me an electron ic cop y so I don 't h ave to retype t he 

entire thing , that would be great . 

MR. ATENCIO : Yes, si r. 

MR . VOLKERDING : Okay . I hav e managed to 

misplace my agenda . 

(P roceedi ngs adjour n ed at 9 : 58a . m. ) 
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1 STATE Of NE~J MEXICO 

2 ss . 

3 COUNTY 0 f BERNALILLO 

4 

5 

6 I , CHERYL ARREGUIN , the officer before whom t h e 

7 forego ing p r oceeding v.1 as take n , do hereby certi fy t h a t 

8 the wi t n ess es whose tes t imony appears in the foregoing 

9 transcri pt were duly sworn or affirmed ; that I 

10 personally recorded t h e testimony by machine shorthand ; 

11 that said transcript is a true record of the testimony 

12 given by said witnesses ; that I am neither attorney nor 

13 counsel for , nor related to or employed by any of the 

14 parties to the action in which this proceeding i s taken, 

15 a n d t h at I am not a rel ative or e mp lo yee of any attorney 

16 or co unse l e mp l oyed by t h e parties hereto or fina n c i al ly 

17 interes t e d in th e action. 

18 

19 

20 

21 

22 

23 

24 

25 

My Commission Expires : 

NOTARY PUBLIC 
CCR License Number : 21 
Expires : 12/31/2016 

12/12/19 
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